
 

 

Repeal Section 511 of the Tax Reconciliation Act 
3% Withholding Tax 

 
Quality Construction Alliance Position: 
Congress must repeal Section 511 of the Tax Reconciliation Act (P.L. 109-222: H.R. 4297) as soon as possible. 
 
It is one of the most notoriously wasteful pieces of public administration legislation passed in recent years, 
unrivaled even by the now repealed 1099 reporting measure. 
 
The 3% withholding tax robs public agency procurement budgets and the private sector of an estimated 
$75.2 billion in compliance costs and added financing costs, all to pay the Internal Revenue Service a 
relatively meager $11 billion in advance tax payments. 
 
 Congress must enact the 3% tax repeal bills H.R. 674 and S. 89 immediately,  before the onerous unfunded 
mandate goes into effect in 2012, and before Federal, state and local agencies have to begin wasting 
procurement resources  before then to gear up to fund accelerated tax collection for IRS. 
 

Issue: 
The 3% withholding tax was enacted in 2006 in a last-minute conference committee report to require that federal, 
state, and local governments withhold 3% from payments for goods and services to all firms to ostensibly stem the 
growing tax gap and non-compliance by public contract recipients. The law: 
 

• Requires tax withholdings of 3% on all government payments for products and services made by the 
federal government, state governments, and local governments with total annual contracts of $100 million 
or more – construction contracts included. 

• Imposes significant unfunded administrative costs and information reporting requirements on 
governments and companies – the costs of which will far surpass in expense any perceived gains in IRS 
revenue collection.  

• Applies to all contracts beginning January 1, 2012. 
• Is estimated to provide a one-time federal revenue windfall of $6 billion in 2012, solely due to accelerated 

tax receipts, and an additional $1 billion (total) from then through the next four years from improved tax 
compliance.  This non-dynamic scoring does not account for the much greater administrative expense of 
the new procedures and the added finance costs that will be incurred to cover the payment withholding. 

 
However, those purported advantages are far outweighed by the costs and unfairness of transferring the IRS tax 
collection responsibility to Government agency procurement functions and tax compliant businesses. 
 

• The withholding provision harms all tax compliant businesses in an attempt to ferret out the relatively 
fewer tax delinquents. It forces companies to provide the federal government with an interest-free loan for 
advance payment of taxes that may not be due at the end of the year.  

• The 3% withholding critically affects company cash flow in the construction industry where pretax profit 
margins rarely meet or exceed 3%. The withholding is based on gross revenues from contract payments, 
and has no relationship to a company’s actual taxes due. 



 

 

• The measure contradicts well-established procurement and Federal Prompt Payment policies, which allow 
retainage or other payment withholding only for specific causes and non-performance on the project.  
Agency procurement functions will be harmed by added tax collection burdens, as fair cash flow on 
projects promotes successful project completion. 

• The costs to Federal, State, and local governments to administer the program to aid IRS tax collection will 
be substantial and the process of returning the funds to the Treasury and then having the prime contractor 
redeem the funds at some later point will be massively complex if not outright impossible to administer.   
The Defense Department recently estimated that the measure would cost DoD alone some $17 billion to 
administer over 5 yrs. 

 
 
 

Status of Repeal 3% Withholding on Government Contracts Legislation 
 

H.R. 674 To amend the Internal Revenue Code of 1986 to repeal the imposition of 3 percent 
withholding on certain payments made to vendors by government entities. 

Sponsor:   Rep. Wally Herger (R-CA -2) (introduced 2/11/11). 
Co-Sponsors:   75 
Last Major Action:  2/11/2011, Referred to House Committee on Ways and Means  
Status:  Referred to the House Committee on Ways and Means. 
 
S. 89   Withholding Tax Relief Act of 2011 - Repeals the 3% withholding law. 
Sponsor:  Sen. David Vitter (R-LA) (introduced 1/25/11). 
Co-sponsors  6 
Last Major Action:  1/25/11 referred to Senate committee.  
Status:    Read twice and referred to the Committee on Finance. 
 
 
(There is another comparable measure in the Senate, S. 164, also called the Withholding Tax Relief Act of 2011,  
introduced by Massachusetts Senator Scott Brown R, and co-sponsored by Senators Begich (D-AK),  Collins (R-ME), 
Enzi (R-WY), Klobuchar (D-MN), Murkowski (R-AK), Snowe (R-ME), and Thune (R-SD).  This measure would repeal 
the 3% withholding the same as H.R. 674 and S.89, but also calls for FY 2011 budget rescissions of $39 billion, 
which is a wholly unwarranted price tag for repeal, given any fair dynamic scoring or cost-benefit analysis of the 
overall negative fiscal impact of the 3% tax.  The QCA position is that S. 164 exacts too high a price for repeal of 
badly flawed public administration policy enacted in the 3% tax. 
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H.R. 674 Co-Sponsors: 
 

Todd Akin [R-MO2] 
Steve Austria [R-OH7] 
Michele Bachmann [R-MN6] 
Tammy Baldwin [D-WI2] 
Shelley Berkley [D-NV1] 
Brian Bilbray [R-CA50] 
Timothy Bishop [D-NY1] 
Earl Blumenauer [D-OR3] 
Leonard Boswell [D-IA3] 
Kevin Brady [R-TX8] 
Bruce Braley [D-IA1] 
Larry Bucshon [R-IN8] 
Dan Burton [R-IN5] 
Ken Calvert [R-CA44] 
Francisco Canseco [R-TX23] 
Shelley Capito [R-WV2] 
Jason Chaffetz [R-UT3] 
Ben Chandler [D-KY6] 
Mike Coffman [R-CO6] 
Gerald Connolly [D-VA11] 
Jim Costa [D-CA20] 
Joe Courtney [D-CT2] 
Henry Cuellar [D-TX28] 
Geoff Davis [R-KY4] 
John Duncan [R-TN2] 
Bob Filner [D-CA51] 
Jeffrey Fortenberry [R-NE1] 
Virginia Foxx [R-NC5] 
Jim Gerlach [R-PA6] 
Samuel Graves [R-MO6] 
Richard Hanna [R-NY24] 
Nan Hayworth [R-NY19] 
Joe Heck [R-NV3] 
Dean Heller [R-NV2] 
Duncan Hunter [R-CA52] 
Steve Israel [D-NY2] 
Jesse Jackson [D-IL2] 
Lynn Jenkins [R-KS2] 
Walter Jones [R-NC3] 
Steve King [R-IA5] 
James Lankford [R-OK5] 
Rick Larsen [D-WA2] 

Steven LaTourette [R-OH14] 
Daniel Lipinski [D-IL3] 
Frank LoBiondo [R-NJ2] 
Billy Long [R-MO7] 
Cynthia Lummis [R-WY] 
Donald Manzullo [R-IL16] 
Tom McClintock [R-CA4] 
Thaddeus McCotter [R-MI11] 
Cathy McMorris Rodgers [R-WA5] 
Gary Miller [R-CA42] 
James Moran [D-VA8] 
Devin Nunes [R-CA21] 
Pete Olson [R-TX22] 
Ronald Paul [R-TX14] 
Erik Paulsen [R-MN3] 
Thomas Petri [R-WI6] 
Charles Rangel [D-NY15] 
Phil Roe [R-TN1] 
Dennis Ross [R-FL12] 
Dutch Ruppersberger [D-MD2] 
Aaron Schock [R-IL18] 
Kurt Schrader [D-OR5] 
James Sensenbrenner [R-WI5] 
Michael Simpson [R-ID2] 
Glenn Thompson [R-PA5] 
William Thornberry [R-TX13] 
Frederick Upton [R-MI6] 
Christopher Van Hollen [D-MD8] 
Timothy Walberg [R-MI7] 
Addison Wilson [R-SC2] 
John Yarmuth [D-KY3] 
Kevin Yoder [R-KS3] 
Donald Young [R-AK]



 

 

 

S. 89 Co-Sponsors: 
 

Richard Burr [R-NC]; Thad Cochran [R-MS]; James Inhofe [R-OK]; John Isakson [R-GA]; Mike Johanns [R-NE]; and 
Roger Wicker [R-MS] 
 
 
 


